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Pe t i t ione r  A n ton io  L ave lle  Sm ith ,  a  p r isone r  in  the  custody o f  the

S ta te  o f  O k lah om a,  p roceed ing  p ro  se ,  seeks  a  ce r t i f ica te  o f  appea lab i l i ty

(“C O A ”) to  appeal  the  d is t r ic t  cou r t ’s  den ia l  o f  h is  28  U .S .C .  §  2254  habeas

pe t i t ion .   See  28  U .S .C .  §  2253(c )(1 )(A )  (p rov id ing  tha t  no  appeal  m ay be

taken  f rom  a  f ina l  o rde r  d ispos ing  o f  a  §  2254  pe t i t ion  un le ss  the  pe ti t ione r

ob ta ins  a  C O A ).

Sm ith  w as  conv ic ted  o f  f i rs t  deg ree  m urder  by a  ju ry and  sen ten ced  to

l i f e  im pr isonm en t  w ithou t  pa ro le .   H e  appea led  h is  conv ic t ion  to  the
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O klahoma  C our t  o f  C r im ina l  A ppea ls  (“O C C A ”),  w h ich  a f f i rm ed  the

conv ic t ion  and  sen tence  on  M ay 24 ,  2004 .   Sm ith  d id  no t  f i le  a  pe t i t ion  fo r

pos t-conv ic t ion  re l ie f  in  s ta te  court .   O n  A ugus t  30 ,  2004 ,  Sm ith  f i led  a

pe t i t ion  fo r  f edera l  habeas  re l ie f  pu rsuan t  to  28  U .S .C .  §  2254  in  the  U n i ted

S ta te s  D is t r ic t  C our t  fo r  the  W este rn  D is t r ic t  o f  O k lahoma .   O n  Februa ry 11 ,

2005 ,  the  d is t r ic t  cou rt  g ran ted  Sm ith ’s  m otion  to  am end  h is  com pla in t .  

Sm ith  f i led  an  am ended  pe t i t ion  on  Februa ry 17 ,  2005 ,  ra is ing  n ine  g rounds

fo r  re l ief .   These  n ine  g rounds  m irro r  the  n ine  g rounds  ra ised  by Sm ith  in

h is  d irec t  appea l  to  the  O C C A .  

G rounds  o ne  th rough  fou r  a l lege  tha t  the  t r ia l  cou r t  e r roneously

adm it ted  ce r ta in  tes t im ony and  ev idence  tha t  v io la ted  Sm ith’s  r igh t  to  a  f a i r

t r ia l  and  h is  r igh ts  under  the  C onf ron ta t ion  C lau se .   In  g round  f ive ,  Sm ith

a rgues  the  t r ia l  cou r t  e r red  in  denying  h is  m ot ion  fo r  severance .   G round  s ix

asse r ts  tha t  Sm ith ’s  C onf ron ta t ion  C lause  r igh ts  w ere  v io la ted  w hen  the  t r ia l

cour t  l im ited  h is  ab i l i ty to  c ross -examine  a  s ta te  w i tness .   In  g round  seven ,

Sm ith  a l leges  the  t r ia l  cou r t  e r roneously f a i led  to  sua  spon te  in s t ruc t  the

ju ry on  accom plice  te s t im ony.   In  g round  e igh t ,  Sm ith  con tends  he  w as

den ied  a  fa ir  t r ia l  by the  admiss ion  o f  i r re levan t  and  h igh ly p re jud ic ia l

pho tographs  o f  the  v ic t im .   F ina l ly,  g round  n ine  a l leges  an  accumula t ion  o f

e rro rs  en t i t l ing  Sm ith  to  a  new  tr ia l .   

T he  d is t r ic t  cou r t  den ied  Sm ith ’s  habeas  pe t i t ion  on  Janua ry 23 ,  2006



-3-

a f te r  adop ting  the  mag is t ra te  judge ’s  repor t  and  recomm enda tion  and

f ind ing  a l l  n ine  o f  h is  g rounds  to  lack  mer i t .   O n  Februa ry 9 ,  2006 ,  the

d is t r ic t  cou r t  den ied  a  CO A  because  Sm ith  had  no t  m ade  a  subs tan t ia l

sh ow ing  o f  the  den ia l  o f  a  const i tu t iona l  r igh t  an d  den ied  h is  m ot ion  to

p roceed  in  fo rm a  pauper is  o n  appea l .

T h is  cour t  can  issue  a  CO A  on ly “ if  the  app lican t  has  m ade  a

subs tan t ia l  show ing  o f  the  den ia l  o f  a  cons t i tu t iona l  r igh t .”   28  U .S .C .  §

2253(c )(2 ) .   “A  pe t i t ione r  sa t is f ie s  th is  s tanda rd  by demons tra t ing  tha t

ju r is ts  o f  reaso n  cou ld  d isag ree  w i th  the  d is t r ic t  co u r t ’s  re so lu t ion  o f  h is

co ns t i tu t iona l  c la im s  o r  tha t  ju r is t s  cou ld  co nclud e  the  i ssues  p resen ted  a re

adequate  to  dese rve  encouragemen t  to  p roceed  fu r the r .”   M il le r-E l  v .

C ockre l l ,  537  U .S .  322 ,  327  (2003) .   T h is  de te rm ina t ion  “ requ ire s  an

ove rv iew  o f  the  c la im s  in  the  habeas  pe t i t ion  and  a  gene ra l  a ssessm en t  o f

the i r  m er i ts .”   Id .  a t  336 .   Sm ith  i s  no t  requ ired  to  p rove  the  m er i ts  o f  h is

case ,  bu t  he  mus t  none the le ss  demons tra te  “ som eth ing  m ore  than  the

absence  o f  f r ivo l i ty”  o r  the  mere  ex is tence  o f  “good  fa i th”  on  h is  pa r t .   Id .  a t

338  (q uo ta t ions  om it ted ) .        

U nder  §  2254 ,  th is  cour t  m ay g ran t  a  C O A  on  a  c la im  tha t  w as

ad jud ica ted  on  the  mer i ts  in  s ta te  court  on ly i f  the  s ta te  court ’s  dec is ion

“w as con tra ry to ,  o r  invo lved  an  un reaso nab le  app l ica t ion  o f ,  c lea r ly

es tab l ished  Fede ra l  law ,  a s  de te rm ined  by the  Supreme  C our t  o f  the  U n i ted
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S ta te s”  o r  “w as based  on  an  un reasonab le  de te rm ina t ion  o f  the  f ac ts  in  l igh t

o f  the  ev idence  p re sen ted  in  the  S ta te  court  p ro ceed ings .”   28  U .S .C .  §

2254(d )(1 )- (2 ) .   A f te r  ca re fu l  rev iew  o f  Sm ith ’s  app l ica t ion ,  the  dec is ion  o f

the  O C C A  on  d irec t  appeal ,  the  d is t r ic t  cou r t ’s  o rde r  denying  habeas  re l ie f ,

an d  the  m ater ia l  po r t ions  o f  the  reco rd ,  w e  conclud e  tha t  Sm i th ’s  c la im s  are

w i thou t  m er i t .

Sm ith’s  f i rs t  th ree  g rounds  invo lve  the  adm iss ion  o f  ev idence  a t  t r ia l ,

w h ich  he  argues  den ied  h im  a  f a i r  t r ia l  and  v io la ted  h is  r igh ts  unde r  the

C onfron ta t ion  C lause .   Spec i f ica l ly,  he  con tes ts  ad m iss ion  o f  an  overhea rd

te lephone  conversa t ion  he  had  w ith  h is  b ro the r  d iscuss ing  the  v ic t im ,  a

th rea ten ing  phone  ca l l  h is  b ro the r  m ade  to  a  po ten t ia l  t r ia l  w i tness ,  and

ev idence  tha t  the  v ic t im  had  f i led  a  p ro tec t ive  o rd er  aga ins t  h is  b ro the r .  

“ [S ] ta te  court  ru l ings  on  the  admiss ib i l i ty o f  ev idence  m ay no t  be

ques t ioned  in  federa l  hab eas  p roceed ings  un less  they render  the  t r ia l  so

fundamen ta l ly un fa ir  a s  to  cons t i tu te  a  den ia l  o f  f ede ra l  cons t i tu t iona l

r igh ts .”   Tucke r  v .  M akow sk i ,  883  F .2d  877 ,  881  (10 th  C ir .  1989)  (c i ta t ion

om it ted ) .   T he  d is t r ic t  cou r t  p rope r ly conc luded  tha t  the  admiss ion  o f  the

ev idence  in  ques t ion  d id  no t  render  S m ith’s  t r ia l  fundam en ta l ly un fa i r

because  the  ove rhea rd  te lephone  conve rsa t ion  d id  no t  p rove  cen tra l  to  the

p rosecu tion ’s  case  and  the  o the r  ev idence  im pl ica ted  Sm ith ’s  b ro the r ,  ra the r

than  Sm ith .
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Sm ith  a l leges  in  h is  fou r th  g round  tha t  the  admiss ion  o f  the  above

ev idence  and  o the r  ev idence  f rom  tr ia l ,  spec if ica l ly s ta temen ts  h is  b ro the r

m ade  to  a  de tec tive ,  v io la ted  h is  C onf ron ta t ion  C lause  r igh ts .   T he

C onf ron ta t ion  C lau se  ba rs  th e  in t roduc t ion  o f  tes t im on ia l  hea rsay aga ins t  a

c r im ina l  de fendan t ,  un le ss  the  dec la ran t  is  unava ilab le  and  the  accused  has

had  a  p r io r  oppor tun i ty to  c ross -examine  the  dec la ran t .   C raw ford  v .

W ash ing ton ,  541  U .S .  36 ,  53 -54  (2004) .   N one  o f  the  s ta tem en ts  S m ith

compla ins  o f  qua li fy a s  te s t im on ia l  hea rsay o f fe red  agains t  h im  unde r

C raw ford .   The  d is t r ic t  co u r t  p roper ly conc luded  tha t  th is  ev idence  fa i l s  to

im plica te  Sm ith ’s  r igh ts  unde r  the  C onf ron ta t ion  C lause  because  i t  e i the r :  1 )

w as  no t  o f f e red  agains t  h im ;  2 )  d id  no t  im p l ica te  h im ,  o r ;  3 )  w as  no t

hearsay.

E ven  if  any o f  th is  ev idence  w as  im prope r ly admi t ted  a s  te s t im on ia l

hearsay,  Sm ith  i s  “no t  en t i t led  to  habeas  re l ie f  ba sed  on  t r ia l  e r ro r  un less

[he ]  can  es tab l ish  tha t  i t  re su l ted  in  ‘ac tua l  p re jud ice .’”  B rech t  v .

A braham so n ,  507  U .S .  619 ,  637  (1993) .   Sm ith  has  f a i led  to  dem onstra te

ac tua l  p re jud ice  f rom  the  adm iss ion  o f  th is  ev idence .   F ina l ly,  Sm ith

asse r ted  in  h is  d i rec t  appeal  and  in  a rgum en ts  in  suppor t  o f  th is  appeal  tha t

h is  t r ia l  counse l’s  f a i lu re  to  ob jec t  to  the  admiss ion  o f  th is  ev idence  w as

ine f fec t ive  ass is tance  o f  counse l .   The  d is t r ic t  co u r t  addressed  th is

a rgum en t ,  though  no t  inc luded  in  Sm ith’s  h abeas  p e t i t ion ,  an d  found  tha t  i t
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lacks  m eri t  because  f a i lu re  to  ob jec t  to  admiss ib le  ev idence  is  no t

ine f fec t ive  ass is tance  o f  counse l .   W e ag ree  w ith  th is  de te rm ina t ion .   

Sm ith’s  f i f th  g round  a l leges  tha t  the  t r ia l  cou r t  e r red  in  re fus ing  to

seve r  h is  t r ia l  f rom  h is  b ro the r’s  t r ia l  because  he  w as  p re jud iced  by the

adm iss ion  o f  ev idence  tha t  pe r ta ined  so le ly to  the  case  aga ins t  h is  b ro the r .  

“W he the r  the  t r ia l  cou r t  e r red  in  denying  seve rance  is  gene ra l ly a  quest ion

of  s ta te  law  tha t  i s  no t  cogn izab le  on  f ede ra l  habeas  appeal ,  fo r  a  c r im ina l

de fendan t  has  no  cons t i tu t iona l  r igh t  to  seve rance  un le ss  the re  is  a  s t rong

show ing  o f  p re jud ice  caused  by the  jo in t  t r ia l .”   C um m ings  v .  E vans ,  161

F .3d  610 ,  619  (10 th  C i r .  1998)  (c i ta t ions  om i tted) .   The  d is tr ic t  cou r t

p rope r ly found  tha t  th is  c la im  lacks  m eri t .   T he  O C C A  no ted  on  d irec t

appeal  tha t  Sm ith  and  h is  b ro the r  d id  no t  p re sen t  an tagon is t ic  de fenses  and

the  min im a l  ev idence  p resen ted  agains t  h is  b ro the r  du r ing  the  t r ia l  d id  no t

im pl ica te  S m ith .   Fu r the r ,  w hen  the  eyew itness  tes t im ony aga ins t  S m ith  i s

a lso  cons ide red ,  bo th  the  O C C A  and  the  d is t r ic t  cou r t  conc luded  Sm ith  has

fa i led  to  m ake  a  s t rong  show ing  o f  p re jud ice  caused  by the  jo in t  t r ia l .   W e

agree .

In  h is  s ix th  g round ,  Sm ith  a l leges  a  C onf ron ta t ion  C lause  v io la t ion  fo r

the  t r ia l  cou r t ’s  l im i ta t ion  o f  de fense  counse l ’s  c ross -exam ina t ion  o f  a  s ta te

w itness  re la t ing  to  w he ther  the  v ic t im  had  ever  p a id  the  w itness  w ith  d ru gs .  

“T he  C onf ron ta t ion  C lause  gu aran tees  an  oppor tun i ty fo r  e f fec t ive  c ross -



-7-

exam ina t ion ,  no t  cross -exam ina t ion  tha t  i s  e f fec t ive  in  w ha tever  w ay,  an d  to

w ha teve r  ex ten t ,  the  de fense  migh t  w ish .”   D e law are  v .  V an  A rsda l l ,  475

U .S .  673 ,  679  (1986)  (c i ta t ions  om it ted ) .   B ecause  the re  w as  no  ev idence  the

c r im e  a t  i s sue  re la ted  to  a  d rug  t ransac tion ,  the  ju ry had  heard  enough  abou t

the  w itness ’  d rug  use  to  im peach  h is  te s t im ony,  and  the  ev idence  p resen ted

by th is  w i tness  w as  no t  the  on ly ev idence  o f  Sm ith ’s  gu i l t ,  w e  ag ree  w ith  the

d is tr ic t  cou r t  tha t  the  O C C A  w as  co r rec t  in  a f f i rm ing  the  t r ia l  cou r t’ s

l im ita t ion  o f  th is  non-re levan t  te s t im ony.   

Sm ith’s  seven th  g round  a l leges  tha t  the  t r ia l  cou r t  e r red  in  f a i l ing  to

sua  sp on te  in s t ruc t  the  jury tha t ,  under  O klaho m a law ,  an  acco m pl ice ’s

te s t im ony requ ire s  co rrobora t ion .   T he  O C C A  de te rm ined ,  and  the  d is t r ic t

cour t  concurred ,  tha t  the  w itness  a t  i s sue  w as  no t  an  accompl ice  under

O klah om a law .   Even  i f  the  w i tness  w as  conside red  an  accom pl ice ,  Sm ith

m ust  show  tha t  “ in  the  con tex t  o f  the  en ti re  t r ia l ,  the  f a i lu re  to  in s t ruc t  the

ju ry to  ca re fu lly cons ide r  [ the  w itness ’ ]  c red ib i l i ty a s  an  accompl ice  ‘had

the  e f f ec t  o f  rende ring  the  t r ia l  so  fundamen ta l ly un fa ir  a s  to  cause  den ia l  o f

a  f a i r  t r ia l . ’”  Fos te r  v .  W ard ,  182  F .3d  1177 ,  1193  (10 th  C ir .  1999) .   T he

d is t r ic t  cou r t  p rope r ly conc luded  tha t  Sm ith  f a i led  to  m ee t  th is  heavy

burd en .   

In  h is  e igh th  g round ,  Sm ith  a sse r ts  he  w as den ied  due  p rocess  by the

adm iss ion  o f  h igh ly pre jud ic ia l  and  i r re levan t  pho tographs  o f  the  v ic t im .  
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O n  habeas  rev iew ,  th is  cour t  cons ide rs  on ly “w he the r  the  admiss ion  o f  the

pho tographs  rende red  the  p roceed ings  fundamen ta l ly un fa ir .”   Sm a llw ood  v .

G ibson ,  191  F .3d  1257 ,  1275  (10 th  C ir .  1999 ) .   C ou r ts  shou ld  use

“con s iderab le  se lf - res tra in t”  w hen  under tak ing  a  fu ndam enta l  f a i rness

ana lys is .   Id .   B ecause  the  pho tographs  demons tra ted  the  loca tion ,

cond it ion ,  and  pos i t ion  o f  the  v ic t im ’s  body a t  the  scene  o f  the  shoo t ing  and

corrobora ted  te s t im ony rega rd ing  the  c ircums tances  o f  the  murder ,  the

d is t r ic t  cou r t  w as  co rrec t  in  f ind ing  tha t  the ir  admiss ion  w as  p roba t ive  and

d id  no t  ren der  S m i th ’s  t r ia l  fundam en ta l ly un fa i r .

F ina l ly,  Sm ith ’s  n in th  g round  a sse r ts  tha t  the  cumula t ive  e f f ec t  o f  the

a l leged  er ro rs  rende red  h is  t r ia l  fundamen ta l ly un fa ir .   C um ula t ive  e rro r

ana lys is  “does  no t  app ly to  the  cumula t ive  e f f ec t  o f  non-e rro rs ,”  and

requ ires  a t  leas t  tw o  o r  more  ac tua l  e rro rs  fo r  re l ie f .   M oore  v .  R eyno lds ,

153  F .3d  1086 ,  1113  (10 th  C ir .  1998) .   B ecause  Sm ith  has  f a i led  to  show

tha t  tw o  o r  m ore  ac tua l  e rro rs  occurred ,  th is  c la im  is  w ithou t  m eri t .  

T o  p roceed  in  fo rm a  pauper is  on  appeal ,  Sm ith  m us t  show  “a  f inanc ia l

inab i l i ty to  pay the  requ ired  f ees  and  the  ex is tence  o f  a  reasoned ,

nonf r ivo lous  a rgum en t  on  the  law  and  f ac ts  in  suppor t  o f  the  is sues  ra ised  on

appeal .”   M cIn tosh  v .  U n i ted  S ta te s  Pa ro le  C om m ’n ,  115  F .3d  809 ,  812

(10 th  C ir .  1997)  (c i ta t ions  om it ted ) .   U pon  rev iew  o f  Sm ith ’s  a f f idav i t ,  w e

conc lude  tha t  he  is  no t  en t i t led  to  p roceed  in  fo rm a  pauper is  because  he  has
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no t  p resen ted  a  nonf r ivo lous  a rgum en t  on  appea l .

Sm ith  has  f a i led  to  m ake  a  subs tan t ia l  show ing  o f  the  den ia l  o f  a

cons t i tu t iona l  r igh t  a s  to  any o f  h is  n ine  g rounds  fo r  re l ie f .   A ccord ing ly,  w e

D E N Y  h is  req ues t  fo r  a  C O A  an d  D ISM ISS  the  m at te r .   W e D E N Y  Sm ith ’s

m ot ion  to  p roceed  in  fo rm a  pauper is  and  rem ind  h im  tha t  the  f ee  fo r  th is

appea l  rem ains  due .  

E n tered  fo r  the  C our t

M ary B eck  Br iscoe
C ircu i t  Judge   
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